For purposes of determining who is a one-percent owner under paragraph (f)(5)(iv) of this section,
any individual who owns (or is considered as owning under section 318(a) or principles similar to
section 318(a) for entities other than corporations) one percent or more of the fair market value of an
entity (the "owned entity") is considered a one-percent owner of all entities which would be aggregated
with the owned entity under the rules of section 414(b), (c), (m), or (o). For purposes of determining
who is an officer or director with respect to an employer under this paragraph (f)(5), notwithstanding
anything in this section to the contrary, if an entity would be aggregated with other entities under the
rules of section 414(b), (c), (m), or (o), the officer definition (but not the compensation requirement)
and the director definition apply to each such separate entity rather than to the aggregated employer.
An employee who is an officer or a director of an entity (the "first entity") shall be treated as an officer
or a director of all entities aggregated with the first entity under the rules of section 414(b), (c), (m),
or (o). Instead of applying the control employee definition of this paragraph (f)(5), an employer may
treat all, and only, employees who are "highly compensated" employees (as defined in §1.132-8(g)) as
control employees for purposes of this paragraph (f).
(6)Control employee defined—Government employer.— For purposes of this paragraph (f), a
control employee of a government employer is any—
(i) Elected official, or
(ii) Employee whose compensation equals or exceeds the compensation paid to a Federal
Government employee holding a position at Executive Level V, determined under Chapter 11 of
title 2, United States Code, as adjusted by section 5318 of Title 5 United States Code.
For purposes of this paragraph (f), the term "government" includes any Federal, state or local
governmental unit, and any agency or instrumentality thereof. Instead of applying the control
employee definition of paragraph (f)(6), an employer may treat all and only employees who are
"highly compensated" employees (as defined in §1.132-8(f)) as control employees for purposes of this
paragraph (f).
(7) “Compensation” defined.— For purposes of this paragraph (f), the term "compensation" has
the same meaning as in section 414(q)(7). Compensation includes all amounts received from all
entities treated as a single employer under section 414(b), (c), (m), or (o). Levels of compensation
shall be adjusted at the same time and in the same manner as provided in section 415(d). The first
such adjustment shall be for calendar year 1988.

(g)Non-commercial flight valuation rule
(1)In general.— Under the non-commercial flight valuation rule of this paragraph (g), except as
provided in paragraph (g)(12) of this section, if an employee is provided with a flight on an employerprovided aircraft, the value of the flight is calculated using the aircraft valuation formula of paragraph
(g)(5) of this section. For purposes of this paragraph (g), the value of a flight on an employer-provided
aircraft by an individual who is less than two years old is deemed to be zero. See paragraph (b)(1) of
this section for rules relating to the amount includible in income when an employee reimburses the
employee's employer for all or part of the fair market value of the benefit provided.
(2)Eligible flights and eligible aircraft.— The valuation rule of this paragraph (g) may be used
to value flights on all employer-provided aircraft, including helicopters. The valuation rule of this
paragraph (g) may be used to value international as well as domestic flights. The valuation rule of this
paragraph (g) may not be used to value a flight on any commercial aircraft on which air transportation
is sold to the public on a per-seat basis. For a special valuation rule relating to certain flights on
commercial aircraft, see paragraph (h) of this section.

(3)Definition of a flight
(i)General rule.— Except as otherwise provided in paragraph (g)(3)(iii) of this section (relating to
intermediate stops), for purposes of this paragraph (g), a flight is the distance (in statute miles, i.e.,
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as a control employee under this paragraph (g)(11) is not counted when determining the limitations of
paragraph (g)(8)(i)(A) and (B) of this section. Thus, the total number of individuals treated as control
employees under such paragraphs may exceed the limitations of such paragraphs to the extent that
this paragraph (g)(11) applies.

(12)Seating capacity rule
(i)In general
(A)General rule.— Where 50 percent or more of the regular passenger seating capacity of an
aircraft (as used by the employer) is occupied by individuals whose flights are primarily for the
employer's business (and whose flights are excludable from income under section 132(d)), the
value of a flight on that aircraft by any employee who is not flying primarily for the employer's
business (or who is flying primarily for the employer's business but the value of whose flight is
not excludable under section 132(d) by reason of section 274(c)) is deemed to be zero. See
§1.132-5 which limits the working condition fringe exclusion under section 132(d) to situations
where the employee receives the flight in connection with the performance of services for the
employer providing the aircraft.

(B)Special rules
(1)Definition of “employee” .— For purposes of this paragraph (g)(12), the term
"employee" includes only employees of the employer, including a partner of a partnership,
providing the aircraft and does not include independent contractors and directors of
the employer. A flight taken by an individual other than an "employee" as defined in the
preceding sentence is considered a flight taken by an employee for purposes of this
paragraph (g)(12) only if that individual is treated as an employee pursuant to section 132(f)
(1) or that individual's flight is treated as a flight taken by an employee pursuant to section
132(f)(2). If—
(i) A flight by an individual is not considered a flight taken by an employee (as defined in
this paragraph (g)(12)(i)),
(ii) The value of that individual's flight is not excludable under section 132(d), and
(iii) The seating capacity rule of this paragraph (g)(12) otherwise applies,
then the value of the flight provided to such an individual is the value of a flight provided to a
non-control employee pursuant to paragraph (g)(5) of this section (even if the individual who
would be taxed on the value of the flight is a control employee).
(2)Example.— The special rules of paragraph (g)(12)(i)(B)(1) of this section are illustrated
by the following example:
Example. Assume that 60 percent of the regular passenger seating capacity of an
employer's aircraft is occupied by individuals whose flights are primarily for the employer's
business and are excludable from income under section 132(d). If a control employee, his
spouse, and his dependent child fly on the employer's aircraft for primarily personal reasons,
the value of the three flights is deemed to be zero. If, however, the control employee's cousin
were provided a flight on the employer's aircraft, the value of the flight taken by the cousin
is determined by applying the aircraft valuation formula of paragraph (g)(5) of this section
(including the terminal charge) and the non-control employee aircraft multiples of paragraph
(g)(7) of this section.
(ii)Application of 50-percent test to multiple flights.— The seating capacity rule of this
paragraph (g)(12) must be met both at the time the individual whose flight is being valued boards
the aircraft and at the time the individual deplanes. For example, assume that employee A boards
an employer-provided aircraft for personal purposes in New York, New York, and that at that time
80 percent of the regular passenger seating capacity of the aircraft is occupied by individuals
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whose flights are primarily for the employer's business (and whose flights are excludable
from income under section 132(d)) ("the business passengers"). If the aircraft flies directly to
Hartford, Connecticut where all of the passengers, including A, deplane, the requirements of
the seating capacity rule of this paragraph (g)(12) have been satisfied. If instead, some of the
passengers, including A, remain on the aircraft in Hartford and the aircraft continues on to Boston,
Massachusetts, where they all deplane, the requirements of the seating capacity rule of this
paragraph (g)(12) will not be satisfied with respect to A's flight from New York to Boston unless
at least 50 percent of the seats comprising the aircraft's regular passenger seating capacity were
occupied by the business passengers at the time A deplanes in Boston.

(iii)Regular passenger seating capacity
(A)General rule.— Except as otherwise provided, the regular passenger seating capacity of an
aircraft is the maximum number of seats that have at any time on or prior to the date of the flight
been on the aircraft (while owned or leased by the employer). Except to the extent excluded
pursuant to paragraph (g)(12)(v) of this section, regular seating capacity includes all seats which
may be occupied by members of the flight crew. It is irrelevant that, on a particular flight, less
than the maximum number of seats are available for use because, for example, some of the
seats are removed.
(B)Special rules.— When determining the maximum number of seats that have at any time on
or prior to the date of the flight been on the aircraft (while owned or leased by the employer),
seats that could not at any time be legally used during takeoff and have not at any time been
used during takeoff are not counted. As of the date an employer permanently reduces the
seating capacity of an aircraft, the regular passenger seating capacity is the reduced number of
seats on the aircraft. The previous sentence shall not apply if at any time within 24 months after
such reduction any seats are added in the aircraft. Unless the conditions of this paragraph (g)
(12)(iii)(B) are satisfied, jumpseats and removable seats used solely for purposes of flight crew
training are counted for purposes of the seating capacity rule of this paragraph (g)(12).
(iv)Examples.— The rules of paragraph (g)(12)(iii) of this section are illustrated by the following
examples:
Example (1). Employer A and employer B order the same aircraft, except that A orders it with 10
seats and B orders it with eight seats. A always uses its aircraft as a 10-seat aircraft; B always
uses its aircraft as an eight-seat aircraft. The regular passenger seating capacity of A's aircraft is
10 and of B's aircraft is eight.
Example (2). Assume the same facts as in example (1), except that whenever A's chief executive
officer and spouse use the aircraft eight seats are removed. Even if substantially all of the use of
the aircraft is by the chief executive officer and spouse, the regular passenger seating capacity of
the aircraft is 10.
Example (3). Assume the same facts as in example (1), except that whenever more than eight
people want to fly in B's aircraft, two extra seats are added. Even if substantially all of the use of
the aircraft occurs with eight seats, the regular passenger seating capacity of the aircraft is 10.
Example (4). Employer C purchases an aircraft with 12 seats. Three months later C remodels
the interior of the aircraft and permanently removes four of the seats. Upon completion of the
remodeling, the regular passenger seating capacity of the aircraft is eight. If, however, any seats
are added within 24 months after the remodeling, the regular seating capacity of the aircraft is
treated as 12 throughout the entire period.
(v)Seats occupied by flight crew.— When determining the regular passenger seating capacity
of an aircraft, any seat occupied by a member of the flight crew (whether or not such individual is
an employee of the employer providing the aircraft) shall not be counted, unless the purpose of the
flight by such individual is not primarily to serve as a member of the flight crew. If the seat occupied
by a member of the flight crew is not counted as a passenger seat pursuant to the previous
sentence, such member of the flight crew is disregarded in applying the 50-percent test described
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in the first sentence of paragraph (g)(12)(i) of this section. For example, assume that prior to
application of this paragraph (g)(12)(v) the regular passenger seating capacity of an aircraft is one.
Assume further that an employee pilots the aircraft and that the employee's flight is not primarily for
the employer's business. If the employee's spouse occupies the other seat for personal purposes,
the seating capacity rule is not met and the value of both flights must be included in the employee's
income. If, however, the employee's flight were primarily for the employer's business (unrelated
to serving as a member of the flight crew), then the seating capacity rule is met and the value of
the flight for the employee's spouse is deemed to be zero. If the employee's flight were primarily to
serve as a member of the flight crew, then the seating capacity rule is not met and the value of a
flight by any passenger for primarily personal reasons is not deemed to be zero.

(13)Erroneous use of the non-commercial flight valuation rule
(i)Certain errors in the case of a flight by a control employee.— If—
(A) The non-commercial flight valuation rule of this paragraph (g) is applied by an employer or
a control employee, as the case may be, on a return as originally filed or on an amended return
on the grounds that either—
(1) The control employee is not in fact a control employee, or
(2) The aircraft is within a specific weight classification, and
(B) Either position is subsequently determined to be erroneous,
the valuation rule of this paragraph (g) is not available to value the flight taken by that control
employee by the person or persons taking the erroneous position. With respect to the weight
classifications, the previous sentence does not apply if the position taken is that the weight of the
aircraft is greater than it is subsequently determined to be. If, with respect to a flight by a control
employee, the seating capacity rule of paragraph (g)(12) of this section is used by an employer or
the control employee, as the case may be, on a return as originally filed or on an amended return,
the valuation rule of this paragraph (g) is not available to value the flight taken by that control
employee by the person or persons taking the erroneous position.
(ii)Value of flight excluded as a working condition fringe.— If either an employer or an
employee, on a return as originally filed or on an amended return, excludes from the employee's
income or wages all or any part of the value of a flight on the grounds that the flight was excludable
as a working condition fringe under section 132, and that position is subsequently determined to be
erroneous, the valuation rule of this paragraph (g) is not available to value the flight taken by that
employee by the person or persons taking the erroneous position. Instead, the general valuation
rules of paragraph (b)(5) and (6) of this section apply.

(14)Consistency rules
(i)Use by the employer.— Except as otherwise provided in paragraph (g)(13) of this section
or §1.132-5(m)(4), if the non-commercial flight valuation rule of this paragraph (g) is used by an
employer to value any flight provided to an employee in a calendar year, the rule must be used to
value all flights provided to all employees in the calendar year.
(ii)Use by the employee.— Except as otherwise provided in paragraph (g)(13) of this section
or §1.132-5(m)(4), if the non-commercial flight valuation rule of this paragraph (g) is used by an
employee to value a flight provided by an employer in a calendar year, the rule must be used to
value all flights provided to the employee by that employer in the calendar year.

(h)Commercial flight valuation rule
(1)In general.— Under the commercial flight valuation rule of this paragraph (h), the value of a spaceavailable flight (as defined in paragraph (h)(2) of this section) on a commercial aircraft is 25 percent
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